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BEFORE TH E
SHORELINES HEARINGS BOAR D

STATE OF WASHINGTO N

IN THE MATTER OF SHORELINE

	

)
VARIANCE PERMITS DENIED AND

	

)
GRANTED BY KING COUNTY

	

)
TO DAN LOUSE,

	

)

W . WIT . MOHR, JR .,

	

)

	

SHB No`82--27

	

82-2 8

Appellant,

	

)

v .
)

KING COUNTY AND DAN LOHSS,

	

)
)

Respondents .

	

1

)
DAN LOEISE,

	

)

	

SHB No . 82-2 8

Appellant,

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LA W

v .

	

)

	

AND ORDE R

KING COUNTY,

	

)

Respondent .

	

)

This matter, the request for review of shoreline variance permit s

denied and granted by King County to Dan Lohse, cane on for hearin g

before the Shorelines Hearings Board, Gayle Rothrock, Chairman, Davi d

Akana, Larry Faulk, A . M . O'Meara, Nancy Burnett and Rodney M .

Kerslake, Board members convened at Lacey, Washington on October 26 ,

1982 . Willian A . Harrison, Administrative Law Judge, presided .

Appellant Don Lohse was represented by his attorney, Thoma s

Dixon . Appellant H . Wm . Mohr, Jr ., appeared and represented himself .

Respondent King County appeared by Fred A . Caseburg, De p ut y

Prosecuting Attorney . Court reporter Diane Lachman recorded th e

proceedings .

27
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Witnesses were sworn and testified . Exhibits were examined . From

testimony heard and exhibits examined, the Shorelines Hearings Boar d

makes these

FINDINGS OF FAC T

I

This matter arises on the shoreline of King County near Three-Tre e

Point .

I I

The shoreline in the area is bulkheaded, with level area dus t

landward of the bulkhead . This level area then changes to a stee p

slope . Road access is along the top of the slope .

II I

Appellant, Dan Lohse, purchased a modest home located close to th e

bulkhead in 1975 . His lot, like that of his neighbor to the south ,

closely circumscribes his home in contrast to the larger lots o f

neighbors . Also, the steep slope landward of his home prevent s

substantial expansion in that direction .

I V

Appellant, Lohse, remodeled his home in 1976 so that the house wa s

located 9 feet landward of the ordinary high water mark (the bulkhead )

and a deck was extended to and beyond the bulkhead . In 1976 the Kin g

County Shoreline Master Program (KCSMP) did not require a setback from

the bulkhead on ttr . Lohse's lot .

	

It did and doe 's prohibit th e
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CONCLUSIONS OF LAW & ORDE R
SHB Nos . 82-27 & 82-28
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portions of the deck beyond (waterward of) the bulkhead, which Mr .

Lohse has agreed to remove at King County's request .

V

Presently, the KCSMP provides that single family development shal l

be set back 20 feet landward of the ordinary high water mark . Sectio n

409(2)(c), p . 17 .

The policy of the KCSMP is that shoreline structures should b e

sited and designed to minimize view obstruction . Policy No . 3 o f

Objective 4, p . 9 .

V I

On December 11, 1981, Mr . Lohse applied to King County for a

shoreline variance permit to further remodel his home, including th e

addition of another story . This was denominated as the third story b y

King County because the existing home has two levels, the lower bein g

a daylight basement . The total proposal would increase square footag e

of interior space from about 1600 square feet to 2500 square feet .

This assumes that the third story would be positioned 11-1/2 fee t

landward of the bulkhead as shown in scale drawings accompanying th e

application .

VI I

The home of Mr . Lohse's neighbor to the north, Mr . H . Willia m

Mohr, Jr . , is set back some 80 feet from the bulkhead . The propose d

third story of Mr . Lohse's home would obstruct the water view no w
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CONCLUSIONS OF LAW & ORDE R
SHD Nos . 82-27 & 82-2'
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enjoyed from the second story of the Mohr home . Mr . Mohr is als o

proposing to add a third story which will afford a view tha t

Mr . Lohse's proposal would not obstruct .

VII I

A 30 foot tall house is a permitted use ci Mr . Lohse's property ,

even if it blocks a neighbor's view, provided it meets all require d

setbacks . Mr . Mohr contends that if a shoreline setback variance i s

granted, the height of the entire house nay not be greater than no w

exists .

I x

Were a shoreline variance granted to Hr . Lohse to locate his thir d

story within the 20 foot shoreline setback, Mr . Lohse's thre e

neighbors to the south could justifiably make a request for lik e

action .

x

The criteria for shoreline variance is that promulgated b y

Department of Ecology at WAC 173-14-150 . i:CStlP Section 804(1), p .

47 . This provides, in pertinent part :

WAC 173-14-150 REVIEW CRITERIA FOR VARIANCE PERMITS .

The purpose of a variance permit is strictly limite d
to granting relief to specific bulk, dimensional o r
performance standards set forth in the applicabl e
master program where there are extraordinary o r
unique circumstances relating to the property suc h
that the strict implementation of the master progra m
would impose unnecessary hardships on the applican t
or thwart the policies set forth in RCW 90 .53 .020 .

24
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2 3

(1) Variance permits should be granted in a
circumstance where denial of the permit would resul t
in a thwarting of the policy enumerated in RC W
90 .58 .020 .

	

In all instances extraordinar y
circumstances should be shown and the public interes t
shall suffer no substantial detrimental effect .

(2) Variance permits for development that wil l
be located landward of the ordinary high water mar k
(OIJWM), as defined in RCU 90 .58 .030(2)(b), excep t
within those areas designated by the department a s
marshes, bogs, or swamps pursuant to chapter 173-2 2
WAC, may be authorized p rovided the applicant ca n
demonstrate all of the following .

(a) That the strict application of the bulk ,
dimensional or performance standards set forth in th e
applicable master program precludes or significantl y
interferes with a reasonable use of the property no t
otherwise prohibited by the master program .

(b) That the hardship described in WA C
173-14-150(2)(a) above is specifically related to th e
property, and is the result of unique conditions suc h
as irregular lot shape, size, or natural features an d
the application of the master program, and not, fo r
example, from deed restrictions or the applicant' s
own actions .

(c) That the design of the project will b e
compatible with other permitted activities in th e
area and will not cause adverse effects to adjacen t
properties or the shoreline environment designation .

(d) That the variance authorized does no t
constitute a grant of special privilege not enjoye d
by the other properties in the area, and will be th e
minimum necessary to afford relief .

(c) That the public interest will suffer n o
substantial detrimental effect .

(3 )
(4)

	

In the granting of all variance permits ,
consideration shall be given to the cumulative impac t
of additional requests for like actions in the area .
For example if variances were granted to othe r
developments in the ai.ea :here similar circumstance s
exist the total of the variances should also remai n
consistent with the policies of ROW 90 .5 .'3 .020 an d
should not produce substantial adverse effects to th e
shoreline environment .

(5 )
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X I

On July 19, 1982, after public hearing, icing County granted a

shoreline variance permit to Mr . Lohse for remodeling the existing tw o

levels of his horse . King County denied a shoreline variance for th e

proposed third story, thus allowing it to be built only to a point 2 0

feet landward of the bulkhead rather than 11-1/2 feet as proposed .

King County's action would allow Hr . Lohse to improve and increase th e

interior space of his home from about 1600 square feet t o

approximately 2000 square feet, and would minimize the obstruction o f

view from Mr . Mohr's neighboring home, Both Mr . Lohse and Mr . Moh r

request review of King County's action .

XII I

Any Conclusion of Law which should be deemed a Finding o f

Fact is hereby adopted as such .

From these Findings the Board enters thes e

CONCLUSIONS OF LAW

I

The strict application of the 20 foot setback required by th e

KCSMP would significantly interfere with Mr . Lohse's residential us e

of his property . This is the result of both the small lot size and

natural features, and is not due to Mr . Lohse's own actions .

Mr . Lohse's proposal is consistent with WAC 173-14-150(2)(a) and (b) .

`' 3
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I I

Mr . Lohse's proposal for a new third story within the 20 foo t

shoreline setback causes an adverse effect, view blockage, to th e

adjacent property of Mr . Mohr . This portion of the proposal i s

inconsistent with WAC 173-14-150(2)(c) . Mr . Lohse's proposal t o

remodel the existing two levels of his home does not cause an advers e

effect to adjacent property and is consistent with WAC

173-14-150(2)(c) .
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II I

To allow a new third story within the shoreline setback in thi s

case is more than the minimum necessary to afford relief from th e

hardship created by application of the shoreline setback . This woul d

violate WAC 173--14-150(2)(d) . The minimum necessary variance t o

afford relief, consistent with WAC 173-14-150(2)(d), is a variance t o

remodel the existing two levels of the hone now within the shorelin e

setback .

1 7
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IV

To allow a new third story within the shoreline setback would har m

the public interest by inducing a cumulative impact from additiona l

requests for like actions along the shoreline in question . This woul d

produce substantial adverse effect inconsistent with WA C

173-14-150(2)(e) and (4) .
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1

	

V

King County's action does not prevent a new third story from bein g

added to Mr . Lohse's home landward of the 20 foot shoreline setbac k

and within the 30 foot maximum height limitation . Mr . Mohr' s

contention is without merit .

V I

In summary, the action of King County in denying a variance for a

new third story within the shoreline setback while granting a varianc e

to remodel the existing two levels within the setback is consisten t

with WAC 173-14-150, and should he affirmed .

VI I

Any Finding of Fact which should he deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board enters thi s
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ORDE R

2

	

The action of King County denying and granting a shorelin e

3

	

variance permit to Dan Lohse is hereby affLrmed .

u~

4

	

DONE at Lacey, Washington this -'/day of November, 1982 .

SHORELINCS HEARINGS BOAR D

'tAYLE OT HIiOCK, Chairma n
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WILLIAM A . HARRISON
23

	

Administrative Law Judg e

2 4

2 5

26

27 I FINAL FINDINGS OF FACT ,

CONCLUSIONS OF LAW & ORDER

SHB Nos . 82-27 & 82-28

_ 9 -




